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©ntteb States! Court of Appeals 

District of Columbia 


No. 9585 


Barbara H. Hayes, as the beneficiary named in the policies 

sued upon herein, 

Appellant, 

i 

i 

| 

vs. 

Home Life Insurance Company, a corporation, 

Appellee. 


Appeal from a Judgment of the District Court of the j 
United States for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the District Court 
of the United States for the District of Columbia holding 
that the Appellee is not liable to Appellant under policies i 
of insurance in which she was named as beneficiary and 
granting a summary judgment in favor of the Appellee 
insurer, with costs. 
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The District Court had jurisdiction of the case under 
the provisions of Section 11-301 of the Code of Laws for 
the District of Columbia (1940). 

This Court has jurisdiction of this appeal to review the 
judgment under the provisions of Section 17-101 of said 
Code. 

STATEMENT OF THE CASE 

On June 1, 1942, the Home Life Insurance Company 
issued to Charles D. Hayes, the husband of the Appellant, 
two policies of insurance on his life (Joint App. 2). 
These policies were for a total face amount of $15,000 
payable to Appellant as the beneficiary named therein 
(Joint App. 2, 7). 

Each of the policies bore an endorsement headed “War, 
Aviation and Travel Provisions ” the pertinent portions 
of which are hereinafter set forth but which, briefly, lim¬ 
ited the liability of Appellee if, (a) the death of the 
insured resulted, directly or indirectly, from military or 
naval service in time of war while the insured was outside 
the geographical limits of the United States, (b) the death 
of the insured resulted from travel in aircraft (which is 
not involved here), (c) the death resulted, within tw*o years 
from the date of issue, from war, while the insured w T as 
outside the geographical limits of the United States (Joint 
App. 8-9, Tr. 16). 

The insured died on July 30, 1945, more than two years 
after the date of issue of the policies, as a result of the 
sinking of the United States cruiser Indianapolis, on which 
he was serving as an officer in the Navy, by enemy action 
during the war between the United States and Japan 
(Joint App. 3, 4, 8). 

The Appellee refused payment of the face amount of 
the policies, claiming that its liability was limited under 
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the provisions of the endorsement above referred to, and 
Appellant thereupon instituted this suit claiming, in the 
first count of her complaint, that she was entitled to the 
face amounts of the policies since the insured died from 
war more than two years after the issuance of the policies 
(Joint App. 2-3), and in the second count claiming that 
she was entitled to damages equal to the face amounts of 
the policies on the ground that the provisions of the 
policies were so worded as to lead the insured to believe 
that if he survived for two years and then died from war 
he would be covered, and he was thereby deprived of 
the opportunity to obtain insurance from other companies 
which would have afforded such protection (Tr. 2-5). 
The question presented by the second count has not been 
determined by the court below and is not present in this 
appeal. 

Upon the face of the first count of the complaint, the 
answer thereto, and the affidavits filed in the case there 
was no issue between the parties as to the facts of death: 
The insured died July 30,1945, as the result of the sinking 
of the Indianapolis, somewhere in the Pacific Ocean, while 
the war between the United States and Japan was in 
progress, and while the insured was serving on board as 
an officer in the United States Navy (Joint App. 2-3, 4-7, 
8, 11-14) 

It also appears from the same documents that there -was 
no issue between the parties as to the terms of the policies: 
They were issued June 1,1942, in the total face amount of 
$15,000, payable to Appellant as named beneficiary, and 
each contained an endorsement limiting the liability of 
the Appellee to the refund of the premiums paid, or the 
reserve for the face amount of the policies, whichever sum 
is greater, if: 

“(a) The death of the insured results, directly or 
indirectly, from military or naval service outside the 
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geographical boundaries of the Continental United 
States of America in time of war, whether declared or 
undeclared. 

“(b) (Aviation provision, not involved here) 

“(c) The death of the insured results within two 
years from the date of issue of this policy, directly or 
indirectly, from war, whether declared or undeclared, 
while the insured is outside the geographical bounda¬ 
ries of the Continental United States of America.” 
(Joint App. S-9) 

In this situation, the Appellant moved for a summary 
judgment under the first count of the complaint (Joint 
App. 7-8), and Appellee filed a cross motion for summary 
judgment in its favor under said count (Joint App. 10). 

On May 13,1947, after argument, the Court below denied 
the motion filed by Appellant and granted that filed by 
Appellee and entered judgment for Appellee on the first 
count of the complaint, with costs (Joint App. 14). No 
opinion was filed below. 

This appeal is taken from that judgment (Tr. 31). 

STATEMENT OF POINTS 

1. The Court below erred in overruling the motion of 
Appellant for a summary judgment and in not holding, 
as a matter of law, that the war clause endorsement on 
the policies was ambiguous and, because thereof, the 
Appellee was liable for the face amounts of the policies. 

2. The Court below erred in not holding, as a matter of 
law, that the policies had become incontestable and, there¬ 
fore, the Appellant was liable for the full face amounts 
of said policies (Tr. 32). 
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SUMMARY OF ARGUMENT 

The questions presented are solely questions of law 
involving the construction of the policies. 

If clause (a) had been the only clause in the endorse¬ 
ment, then the Appellee would have only a limited liability, J 
because the death of insured did result “from naval serv- j 
ice”, outside the United States, in time of war. On the j 
other hand, if clause (c) had been the only clause in the ! 
endorsement, then Appellee would be liable for the face j 
amounts, because the death of the insured did result ‘ 1 from j 
war,” it did occur more than two years after the issuance j 
of the policies and it did occur outside the United States. 

Since the death of the insured can be said to have j 
occurred, at one and the same time “from naval service” j 
and “from war,” and since the Appellee put both of these j 
clauses in the same endorsement, there is an ambiguity, 
a need for explanation, as to which provision relates to the j 
death of the insured, which ambiguity must be resolved 
against Appellee. 

The policies provide that they shall be incontestable j 
after they have been in force for two years, “except as to j 
the violation of the conditions of the policy relating to j 
military and naval service.” There is no “condition” | 
which the insured can “violate.” The policies do not i 
provide, for instance, that the insured shall not enter the j 
service or set up any other condition which he might vio¬ 
late. Therefore, the insured not having violated any con¬ 
dition, the polices are incontestable and the Appellee has j 
full liability. 

| 

If clause (a) is taken as a limitation of liability, the j 
provisions of the incontestable clause amount to at least 
a partial waiver of the condition under prior cases decided j 
by this Court, and Appellee has full liability. 
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ARGUMENT 

I 

THE ENDORSEMENT INVOLVED HERE IS AMBIGU- 
! OUS, REQUIRES INTERPRETATION AND IS 
FAIRLY SUSCEPTIBLE OF TWO DIF¬ 
FERENT CONSTRUCTIONS 

We think it is plain that if these policies contained only 
clause (a) of the “War, Aviation and Travel Endorse¬ 
ment,” then the Appellee would have only a limited liabil¬ 
ity, because the death of the insured can be said to have 
resulted from “naval service” outside the United States 
in time of war; events which clearly limit liability. 

We think it is just as plain that if these policies con¬ 
tained only clause (c) of the Endorsement, then Appellee 
would be liable for the face amounts of the policies, because 
the death of the insured can be said to have resulted “from 
war,” more than two years after the policies w’ere issued, 
and it did occur outside the United States; events which 
definitely allow full liability. 

This much is conceded by the Appellee: 

“The Company does not contend that paragraphs 
(b) or (c) are applicable to the death of Commander 
Hayes, and as far as those two paragraphs go, if they 
were the only paragraphs contained in the War, Avia¬ 
tion and Travel provisions, we feel that there would 
be no question but that the Company would be liable 
for the face amounts of the policies as provided 
therein.” (Joint App. 12, letter from Appellee) 

Therefore, since both of these provisions are contained 
in the endorsement, and since both provisions relate to 
events applicable to the death of this insured and lead 
to opposite results, there is an ambiguity as to which set 
of events must be applied to this case. The ambiguity 
must, of course, be resolved in favor of Appellant. 



As to All Service Personnel Insured Under These Clauses, 
Death, While on Duty, Can, at One and the Same 
Time, Be “from War” and “from Military or 
Naval Service” 

This conclusion is inescapable on the face of the pro- i 
visions of clauses (c) and (a): 

Clause (c) is broad enough in its language to include ] 
service personnel; it certainly does not expressly exclude 
them or limit the clause to persons other than those in | 
the service. Therefore, the death of this insured can be 
placed within the wording of either clause (a) or clause 
(c), and doubt as to which should cover his death must j 
be resolved in favor of the insured. 


If the insured died “from war” while outside the United 
States and after the policy was tw’o years old, there would 
be no limitation of liability under clause (c); whereas if 
the death is said to be “from service” the insured would 
not be fully covered because of the provisions of clause 
(a). But the death of this insured can be said to be either 
“from war” or “from service,” and if there is any choice, 
the insured must be given the benefit of the doubt. 


| 

i 


j 

i 

i 

i 

i 


Assume, for the argument, that clause (a) applied to 
this case because of “naval service;” nevertheless, clause 
(c) can relate to the same death because it allows full 
liability for any death “from war” without regard to 
service, since it does not expressly limit its provisions to j 
civilians nor exclude service personnel (which it can not 
do without inserting a phrase which is not nowr in the j 
clause). In this aspect wre have: liability under clause 
(c); no liability under clause (a); resulting in an ambiguity 
which must be resolved against the insurer. 

Again, a death “from war” would mean a death result¬ 
ing from the physical acts of war, i. e., battle, fighting, j 
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shooting, bombing, torpedoing and the like; but a death 
‘‘from service” would include many other causes, such 
as disease, accidents, etc., ( Cf . Hooker v. New York Life 
Insurance Co., post). Clause (a) is, therefore, broader 
than clause (c), and more specific clause should be applied, 
and if applied the full amount of insurance is payable. 

As soon as it is apparent that, if clause (a) were the 
only clause in the policy there would be limited liability, 
but if clause (c) were the only clause in the policy there 
would be full liability, as is admitted by Appellant (Joint 
App. 12), then ambiguity, uncertainty, the need for inter¬ 
pretation, is apparent for both provisions can relate to 
the death of this insured. 

The result of this is that the policy at one and the 
same time, in one and the same endorsement engrafted 
thereon, says to the insured who may later get into the 
service: If you die from military or naval service, we 
will only refund your premiums, but if you die from war 
•kfter the policies are two years old, w‘e will pay the face 
amount. What of the insured who, at one and the same 
time, can be said to have died “from service” or “from 
war?” The Appellee has previously answered this by 
saying that the clauses are in the alternative, but outside 
of the fact that the Appellee takes this position for obvious 
reasons, there is nothing to make the clause alternative: 

If the clauses (a) and (c) are alternative, where are 
the words in the endorsement indicating the limitations 
are alternative? 

Alternative means a choice between at least tw’o. Whose 
choice? Certainly not one resting in the Appellee alone. 

How can there be any alternative when as to a death 
after the policy is more than two years old clause (a) says 
the Appellee has a limited liability and clause (c) permits 
full liability? That is an ambiguity, not an alternative. 
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If it is true that the insured’s death can be said to have 
resulted “from war” as properly as it can be said to have 
resulted “from naval service,” and if there is full liability , 
under the terms of the policy if the death is “from war,” ! 
then there must be full liability here. 


Appellee contended below that clauses (a), (b) and (c) 
of the endorsement are alternative limitations, that the 
only effect of clause (c) at the time of the death of the | 
insured (more than two years after issuance of the poli- j 
cies) was to bar Appellee from defending on the ground 
that death did result “from war,” and that Appellant ; 
claims that an ambiguity arises because the insurance 
company is barred from presenting limitation (c) as a 
defense, which is no ambiguity at all. 


As has already been argued, there is nothing in the 
wording of the endorsement to show that the three clauses 
are alternatives, and even if they were, the choice of an 
alternative should not rest on the desire of the Appellee 
to select one clause or another. 

Appellee’s position that the sole effect of clause (c) is 
to bar the company from defending on the ground that 
death resulted “from war” is based only on one aspect 
of that clause. There is another aspect to the policy as 
a result of that clause having been inserted, and that is 
that if the insured did die “from war” after the policy 
was tw’o years old there was no exception to full liability; 
that the insured did die from a causfe which can as well 
be described as “from war” as well as “from service” 
and there results a conflict as to whether there is full or 
limited liability. 
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! 

i 

i 

i 

i 
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The effect of this argument by Appellee is to avoid a 
clash between these terms and the consequent ambiguity 
which arises by blandly saying that at the time of the 
death of the insured there was only one of these terms 
available to it, therefore there can be no ambiguity. 
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Appellant does not assume, nor contend, that any am¬ 
biguity arises because the Appellee is barred from pre¬ 
senting a defense under clause (c). She does claim that 
the insured died under circumstances covered by the 
express terms of ‘‘from war” and “from service” and 
that she must be given the greater coverage. 

B 

If the Death of the Insured Can Be Held to Be Either 
a Death “from War,” or a Death “from Naval 

Service,” any Doubt or Uncertainty Must Be 
Resolved in Favor of the Insured 

There is no doubt about the rule of strict construction 
of policies of insurance, and that if they are fairly sus¬ 
ceptible of two different constructions, so that reasonable, 
intelligent men would honestly differ as to its meaning, 
the construction most favorable to the insured must be 
adopted. 

“The phraseology of contracts of insurance is that 
chosen by the insurer and the contract in fixed form 
is tendered to the prospective policy holder who is 
often without technical training and who rarely ac¬ 
cepts it with a lawyer at his elbow. So if its language 
is reasonably open to two constructions, that more 
favorable to the insured will be adopted.” 

Aschenbrenner v. Fidelity & Guaranty Co., 292 U. S. 

80 

The Appellant says that her husband’s death in the 
sinking of a battleship in the war between Japan and the 
United States is a death “from war.” It is. If it is 
not, what is a death “from war”? 

The appellee says that the insured’s death is the result 
of his “naval service.” That may be true, also, but what 
makes the argument in favor of that cause of death any 
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more persuasive than the argument in favor of a death j 
“from war”! 


We think our interpretation of the policy and the cause 
of death is proper, but in the language of this Court in 
the case of Clapper v. Aetna Life Insurance Company , j 

157 F. (2d) 76, 81 U. S. App. D. C. (decided in 

July, 1946): 


“But even if this interpretation is subject to chal- j 
lenge, the same result would follow, since at best the j 
phrase is so ambiguous as to compel a decision in 
favor of the insured.” 


The Adjudicated Cases 

There are a number of cases dealing with various war 
clauses of policies, but apparently there is no case on the I 
point which is argued here, namely, that a war clause 
which limits liability if the death is “from naval service,” 
and at the same time allows full coverage for a death 
“from war,” provided the policy is two years old, isj 
ambiguous when applied to an insured whose death isj 
at one and the same time “from war” and “from naval| 
service.” 


That the death of this insured is “from war” is, how¬ 
ever, established by the case of Hooker v. New York Life j 
Insurance Company , 161 F. (2d) 852. The insured wad 
in the Marine Corps, on active duty in New ZealandJ 
While on maneuvers he was “captured” and in attempting 
to “escape” he jumped into some bushes which hid ai 
cliff off which he fell to his death. The policy contained 
provisions for double indemnity which were not to bb 
effective if the insured’s death resulted “directly or inJ 
directly, from * • * (d) war, or any act incident thereto.’^ 
The District Court held that the company was liable fot 


I 
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the double indemnity (66 Fed. Supp. 313) but in reversing 
the Appellate Court said: 

“When a person enters the military service of his 
country which is engaged in war with an enemy 
country, every act performed in training and prepara¬ 
tion for actual combat service under the command of 
military authority is a necessary and essential part 
of the war. And we are definitely of the view that 
a soldiers’s engagement in such war cannot logically 
be made to depend upon a situation either in time 
or distance to the point where bullets are being ex¬ 
changed with the enemy.” 

We think there can be no doubt that the death of this 
insured resulted “from war,” and therefore, there is 
liability for the full face amount of these policies. If 
the “service” provision can also apply, that is no ground 
for restricting the liability under the provisions of these 
policies, that simply creates an ambiguity. 

While it cannot be foreseen what authorities the Appel¬ 
lee may cite in its brief, it has heretofore cited to the 
Court below* cases wrhich fall into two classes, (1) those 
w’hich interpret a statute wrhich bars suicide as a defense 
to a policy, and (2) those dealing with the general rule 
of interpretation of policies and ambiguities. 

The cases cited in the first class all involved policies 
in w’hich suicide was an excluded risk, and so also was 
the taking of poison, etc. They hold that because a statute 
prohibits a defense based on suicide the insurer is not 
deprived of its right to defend on a provision that it will 
not be liable if the death results from poison, etc. Such 
cases have no application because they involve no clash 
such as we have here between a provision for full coverage 
and one for limited liability. 

The cases cited in the second class are equally incon¬ 
clusive in that they consider certain clauses and hold 
they are not ambiguous, but none of those clauses even 
remotely resemble the provisions of these policies. 


I 
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II 

The Policies here Involved Had Become Incontestable, and. 

Appellee Is Liable for the Full Amounts 

i 

Each policy contains the following clause: 

“Incontestability. After this policy has been in 1 
force during the lifetime of the insured for a period of 
two vears from its date of issue it shall be incontest-! 
able except for non-payment of premiums and exceptj 
as to any provision for disability benefits or for acci-j 
dental death benefits issued as a part hereof.’’ (Joint 
App. 10) 

The war clause endorsement also contains the followingj 
provision: 

“The Incontestability Provision contained herein 
shall include as a part thereof the words * except a^ 
to the violation of the conditions of the policy relating| 
to military or naval service in time of war’ after the 
word ‘premiums.’ ” (Joint App. 9) 

Therefore, shorn of verbiage not important here, each 
policy provides that after it has been in force for two years 
it shall be incontestable 

“except as to the violation of the conditions of 
the policy relating to military or naval service iii 
time of war.” 

A 

i 

The Incontestable Clause Has no Effect on Clause (c) 
Relating to Death from War 

I 

If there is full liability in this case, as we contend there 
is, because the death of the insured resulted “from war,” 
the period of two years referred to in the incontestably 
clause and in clause (c) itself, has passed. Since clause 
(c) restricted liability for a death “from war” only for 
a period of two years from issue, the effect of the expira^ 
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tion of that two year period is to allow full coverage for 
a death “from war” thereafter. Therefore, full liability 
for a death “from war” is not contestable under the 
terms of the policy. The time limit of two years having 
expired, clause (c) has no effect except to no longer limit 
liability for a death “from war” and so allow full liability. 

B 

The Incontestable Clause Prevents a Defense Based on 

Clause (a) 

Under the wording of the incontestable clause, as amend¬ 
ed, the only thing which is contestable in this case is a 
“violation of the conditions of the policy relating to mili¬ 
tary or naval service in time of war.” 

“Violation,” according to Webster’s International Dic¬ 
tionary, means “infringement, transgression, nonobserv¬ 
ance.” So the policies are contestable as to any nonob¬ 
servance by the insured of the “conditions” relating to 
military or naval service. 

“Condition,” according to the same authoritative Dic¬ 
tionary, means “something established or agreed upon 
as a requisite to the doing or taking effect of something 
else; a stipulation or provision.” So, the breaking or 
nonobservance of the provision that liability is limited if 
death results <{ from service” is what is contestable. 

The provisions of these policies with respect to service 
cannot be broken , therefore there is nothing the Appellee 
can contest. Clause (a), which is the only one specifically 
relating to “service,” does not provide, for instance, that 
the insured shall not go into the service, which he might 
violate by entering the Navy; it does not set up any stipu¬ 
lation which is susceptible of being violated. What effect, 
therefore, can a reservation of the right to contest a viola¬ 
tion have? 



15 


We think it would be plain that, but for the exceptions j 
in the incontestable clause, these policies could not be 
defended on any ground. What Appellant wants the 
Court to do is to say that the exception which it wrote j 
into the incontestable clause means that it can contest full j 
liability if death results from service, when what the excep¬ 
tion actually says is that Appellee can contest only for a | 
violation of the condition relating to service, and there is j 
no provision which the insured can violate. 

“The plaintiff wrote the incontestable clause in 
question. All doubts regarding the meaning of that 
clause must be resolved against the plaintiff. Mutual 
Life Ins. Co. v. Humi Packing Co., 263 L]. S. 167.’ ’ 
Philadelphia Life Ins. Co. v. Burgess, 18 F. (2d) 599, 
603. 

Appellee is prevented by the terms of its own contracts j 
from setting up a limited liability for this death. At the 
very least, there is presented another ambiguity which 
{must be resolved against the insurer. 


If Clause (a) Is Taken as a Limitation of Liability, the 
Incontestable Clause Amounts to a Waiver Thereof 

In Healy v. Metropolitan Life Insurance Company, 37 
App. D. C. 240, the policy provided that no obligation 
was assumed by the company unless the insured was ini 
sound health on the date of the policy and had not suf-j 
fered from certain proscribed diseases. It also contained 
a clause making it incontestable after it had been in force 
for two years, except for fraud or misstatement of age.! 

This Court held that the incontestable clause was aj 
partial waiver of the conditions precedent to liability,! 
saying: 

i 

I 


] 

i 
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“We are constrained to hold that the above pro¬ 
visions in the policy relating to health of the insured 
I at the date of the policy and her prior freedom from 
certain diseases, standing alone, amounted to condi¬ 
tions precedent, and hence that the company could at 
any time escape liability by showing that the insured 
was not in good health at the date of the policy, or 
that she had previously suffered from the proscribed 
diseases. 

* • • • 

* 

We are of the opinion, however, that the so-called 
incontestable clause constitutes a partial waiver of 
those provisions. After two years from the date of 
the policy, it is incontestable, except for fraud, the 
provision in the incontestable clause relating to the 
misstatement of age being inconsistent with and con¬ 
trolled by the other provisions in reference to the 
same subject. The policy was therefore in force from 
its date and voidable for two years upon any of the 
grounds reserved therein, but not thereafter, except 
for fraud.” 

i If clause (a) is taken as a limitation of liability, similar 
to the conditions precedent set up in the policy in the 
Healy case, then since the incontestable clause does not 
except clause (a) from its operation, the policies are in¬ 
contestable. 


CONCLUSION 

The so-called “war clause” endorsement placed upon 
these policies contemplates that if death results “from 
naval service” liability shall be limited to a return of 
premiums, and that if death results “from war” within 
a period of two years the liability shall be likewise limited; 
but if death occurs “from war” after the two year period 
there is no limitation of liability. 

The death in this case did result “from war.” The 
fact that at the same time the death may be said to have 
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resulted “from service” would not limit liability because 
the death occurred after the policy had been in force for 
more than two years. 

Since the policies contain provisions limiting liability, 
and other provisions the effect of which would be to allow 
full liability, both of which provisions can apply to the 
insured in this case, there is an ambiguity which must be 
construed against the Appellee. 

The exceptions set forth in the incontestable clause are 
not sufficient to give the Appellee the right to contest its 
liability in this case, and the Appellant is entitled to re¬ 
cover the full face amounts of the policies. 

The judgment of the Court below denying this right to 
the Appellant was erroneous, and should be reversed. 

Respectfully submitted, 

Arthur P. Drury, 

Attorney for Appellant. 

George E. Hamilton, Jr., 

Of Counsel. 




APPENDIX 




INDEX 


PAGE 


Complaint . 2 

Answer . 4 

Motion of Plaintiff for Summary Judgment under 
First Count of Complaint . 7 

Exhibit A (extracts from policy) . S 

Defendant’s Motion for Summary Judgment under 
First Count of Complaint. 10 

Affidavit of Arthur P. Drury in Opposition to Defend¬ 
ant’s Motor for Summary Judgment and to Support 
Motion of Plaintiff. 11 














©ntteb States Court of Appeals 

District of Columbia 


No. 9585 


Barbara H. Hayes, as the beneficiary named in the 
policies sued upon herein, Appellant , 

vs. 

Home Life Insurance Company, a Corporation, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


JOINT APPENDIX TO BRIEFS 





2a 


FILED JUL 17 1946 

1 CHARLES E. STEWART, Clerk 

DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 35850 
Barbara H. Hayes, individually and 
as executrix under the will of 
Charles D. Hayes, deceased, 

5 Primrose Street, Chevy Chase, 
Md. 

Plaintiff, 

vs. 

Home Life Insurance Company, a 
corporation, 

806 15th Street, N. W. 

Defendant. 

Complaint on Insurance Contract and for Damages. 

First Count. 

1. The claim for relief on behalf of the plaintiff Barbara 
H. Hayes, individually, against the defendant Home Life 
Insurance Company, a corporation, is for a sum in excess 
of $3,000.00 and is within the jurisdiction of this court. 

2. On June 1, 1942, the defendant Home Life Insurance 
Company issued to Charles D. Hayes, the husband of the 
plaintiff, its policies of insurance numbered 503,060 in the 
amount of $10,000.00 and 503,061 in the amount of $5,000.00 
on the life of the said Charles D. Hayes, which said sums 
it promised to pay to the plaintiff, individually, as the wife 
of the said insured and the beneficiary designated in each 
of said policies, upon receipt of due proof of the death 
of said insured. 
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3. Each of said policies provided, among other things, 
tiiat it was issued subject to the condition that the amount 
of insurance thereunder should be limited to the sum of 
the premiums paid thereon, or the reserve for the face 
amount of the policy, whichever should be greater, if the 
death of the insured resulted within two years from the 
date of issue of said policies, directly or indirectly, from 
war, whether declared or undeclared, while the insured 
was outside the geographical boundaries of the Conti¬ 
nental United States of America. Said policies fur- 

2 ther provided that after they had been in force dur¬ 
ing the lifetime of said insured for a period of two 
years from their date of issue, they should not be contest- 
able except for non-payment of premiums and as to pro¬ 
visions relating to disability, accidental death and military 
or naval service in time of war; but the aforesaid condi¬ 
tion of said policies providing for payment in event of 
death from war does not relate to disability, accidental 
death or military or naval service and said policies are in¬ 
contestable as to such provision. 

4. Thereafter, on July 30, 1945, more than two years 
after the issuance of each of said policies on June 1, 1942, 
the said insured died from war, namely from the sinking 
of the United States cruiser Indianapolis during the war 
then in progress between the United States and Japan, and 
by reason of the fact that said death occurred more than 
two years after the date of issue of each of said policies 
the face amounts thereof became due and payable to the 
plaintiff as the beneficiary named therein. 

5. Plaintiff thereupon made due proof to the defendant 
of the death of said insured as having occurred on July 
30, 1945, as aforesaid, and demanded payment of the face 
amount of each of said policies, but the defendant failed 
and refused to pay the same, notwithstanding it- has no 
right to contest said policies under their aforesaid pro¬ 
visions. 
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Wherefore, plaintiff, in her individual capacity as the 
beneficiary named in said policies, demands judgment 
against the defendant in the sum of $15,000.00, with in¬ 
terest on said sum from July 30, 1945, at 6% per annum, 
besides costs. 

• « • * 


6 Answer 

Comes now Defendant herein, by counsel and i. 
answer to the Complaint herein, admits, denies and avers 
as follows: 


First Count 

1. Admits the averments of paragraph 1. 

2. Admits that it issued policies of insurance to Charles 
D. Hayes, at the time, in the amounis and of the designa¬ 
tions stated, but denies the remainder of said paragraph 2 
as pleaded, avering that it promised to pay the face 
amounts of said policies to plaintiff as beneficiary desig¬ 
nated in each of said policies, upon proof of death of said 
insured only provided said policies were in full force and 
effect at the time of the death of said insured and only 
provided that under all the expressed terms of said policies, 
plaintiff was entitled to payment of said face amounts. 

3. Admits the allegations of paragraph 3 down 
7 to the semi-colon in line 13 thereof and denies all 
allegations thereinafter contained. Further answer¬ 
ing, defendant avers as follows: 

The insured died as a result of the sinking of the United 
States Cruiser Indianapolis while serving as an officer in 
the United States Navy on board said ship as alleged in 
paragraph 5 of the Second Count. Said death occurred 
outside the geographical boundaries of the Continental 
United States of America in time of war and resulted 
directly from the insured’s Naval service. 


The policies here involved, in the “War, Aviation and 
Travel Provisions'’ thereof, expressly provide as follows: 

“Anything herein to the contrary notwithstanding, this 
policy is issued subject to the condition that the amount of j 
insurance hereunder shall be limited to the sum of the j 
premiums paid hereon, or the reserve for the face amount | 
of this policy, whichever is the greater, increased by the 
reserve on any outstanding paid-up additions and less any ; 
indebtedness, but in no event shall the amount payable 
under this policy be more than if this endorsement had 
not been made hereon, if 

(a) The deatli of the insured results, directly or indi¬ 
rectly, from military or naval service outside the geo¬ 
graphical boundaries of.the Continental United States of 
America in time of war, whether declared or undeclared;” j 

# # # # 

Endorsement No. 1096-Ed. 11-39.” 

i 

Directly beneath the above quoted provisions appears 
the following: 

I 

“The Incontestability Provision contained herein shall 
include as a part thereof the words ‘except as to the viola¬ 
tion of the conditions of the policy relating to military or 
naval service in time of war’ after the word ‘premiums’.” 

“Endorsement No. 1098 Ed. 11-39—Mod. j 

The foregoing endorsements were made on June 1, 
1942 prior to the execution of this policy.” 

In each of said policies the “Incontestability” 

8 provision (on page 4) was marked by a pointing 
hand and the words, “See Page 2” whereon appear 
the above-quoted clauses. 

Said policies by their express terms above quoted re¬ 
strict defendant’s liability and except from the Incontest¬ 
ability provision defendant’s right to contest claims arising 
under the policies in event the insured’s death results from 


military or naval service in time of war (which occurred). 
Consequently, the policies are not incontestable as alleged 
by plaintiff in paragraph 3. 

4. Admits and avers that said insured met his death on 
July 30, 1945 as a result of “the sinking of the United 
States Cruiser Indianapolis during the war then in prog¬ 
ress between the United States and Japan”, while the in¬ 
sured was in naval service as an officer on said vessel, and 
as a direct result of sucli service, but denies that because 
said death occurred more than two years after the date of 
issue of each of said policies “the face amounts thereof 
became due and payable to the plaintiff as the beneficiary 
named therein” and denies that plaintiff became entitled 
to receive, because of the insured’s death, the face amounts 
of said policies or that defendant became liable for the 
payment thereof; and avers that since the insured’s death 
“resulted from military or naval service outside the geo¬ 
graphical boundaries of the Continental United States of 
America in time of war”, then under the very terms of the 
policies and without contesting same but rather by appli¬ 
cation of the provisions thereof, defendant is liable only 
for an amount of insurance equivalent to the sum of the 
premiums paid on said policies (or such other basis as may 
be applicable as contained in the “War, Aviation and 
Travel” provisions) which sums amount to $1,075.00 and 
$538.00 respectively plus mortuary dividends under said 
policies of $5.90 and $2.95 respectively, plus 3% interest 

thereon which defendant is willing gratuitously to 
9 pay from and after 30 days after the insured be¬ 
came missing (July 30, 1945) to the date of receipt 
of proof of death (April 12, 1946), plus 6% interest there¬ 
after until date of payment. 

5. Admits that demand for payment was made upon it 
and refused as stated in paragraph 5, but denies that “it 
has no right to contest said policies under their aforesaid 
provisions”. 
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Wherefore, since the insured’s death resulted from mili¬ 
tary or naval service outside the geographical boundaries 
of the Continental United States of America in time of 
war, defendant prays that plaintiff take by this action the 
respective sums of $1,080.90 and $540.95 which sums, plus 
interest as before set out, defendant asks leave to pay into 
Court for the Beneficiary named in said policies, and that 
as to all other amounts demanded by plaintiff, defendant 
prays that judgment be entered for defendant. 

• * # * 

13 Motion of Plaintiff for Summary Judgment 

Under First Count of Complaint. 

Now comes the plaintiff, in her individual capacity, and 
moves the Court for a summary judgment in her favor 
under the first count of the complaint filed herein, and for 
ground of this motion says that it appears from the plead¬ 
ings herein, and the affidavit of the plaintiff filed herewith, 
that there is no genuine issue as to any material fact in¬ 
volved in said first count and the plaintiff is entitled to a 
judgment as a matter of law. 

(s) Arthur P. Drury, 
Arthur P. Drury, 

1341 G Street, N. W., 
Washington 5, D. C. 

Attorney for Plaintiff, 

• • * # 

14 District of Columbia, ss: 

Barbara H. Hayes, being first duly sworn, deposes 
and says: 

I am the plaintiff in the above entitled cause and the 
person designated as the beneficiary in policies of insur¬ 
ance numbered 503,060, in the amount of Ten Thousand 


Sa 


Dollars ($10,000.00) and 503,061, in the amount of Five 
Thousand Dollars ($5,000.00) issued on June 1, 1942 by 
the defendant Home Life Insurance Company, a corpora¬ 
tion, on the life of my husband, Charles D. Hayes, and 
sued upon herein. 

Each of said policies of insurance is in identical form, 
excepting only as to the number of said policy and the face 
amount of insurance fixed therein, and a true photostatic 
copy of one of said policies is attached hereto, marked 
“Exhibit A”, and made a part hereof. 

The said Charles D. Hayes was killed July 30,1945, while 
serving as an officer in the United States Navy on board 
the United States cruiser INDIANAPOLIS, when the said 
cruiser was sunk in the Pacific Ocean as the result of enemy 
action in the war between the United States and Japan. 

Barbara H. Hayes 

Subscribed and sworn to before me this 12th day of 
February, 1947. 

Frank T. Lichliter 


(Notarial Seal) Notary Public, D. C. 

My Commission Expires April 14,1951. 

EXHIBIT A 

16 (extracts from policy) 

War, Aviation and Travel Provisions 

Anything herein to the contrary notwithstanding, this 
policy is issued subject to the condition that the amount of 
insurance hereunder shall be limited to the sum of the 
premiums paid hereon, or the reserve for the face amount 
of this policy, whichever is the greater, increased by the 
reserve on any outstanding paid-up additions and less 
any indebtedness, but in no event shall the amount payable 
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under this policy be more than if this endorsement had 
not been made hereon, if 

(a) The death of the insured results, directly or in¬ 
directly, from military or naval service outside the geo¬ 
graphical boundaries of the Continental United States of 
America in time of war, whether declared or undeclared; 

(b) The death of the insured results, directly or indi¬ 
rectly, from travel or flight in or on any species of air¬ 
craft, either within or beyond the geographical boundaries 
of the Continental United States of America, except as a 
fare-paying passenger on a licensed aircraft operated by 
a licensed pilot on a scheduled passenger air service regu¬ 
larly offered between specified airports on the American 
Continents; 

(c) The death of the insured results within two years 
from the date of issue of this policy, directly or indirectly, 
from war, whether declared or undeclared, while the in¬ 
sured is outside the geographical boundaries of the Conti¬ 
nental United States of America. 


Endorsement No. 1096-Ed. 11-39 


The Incontestability Provision contained herein shall in¬ 
clude as a part thereof the words “except as to the viola¬ 
tion of the conditions of the policy relating to military or 
naval service in time of war” after the word “premiums”. 

Endorsement No. 1098 Ed. 11-39—Mod. 


The foregoing endorsements were made on June 1, 1942 
prior to the execution of this policy. 


R. M. Duncan, Registrar 

• • 


J. H. Allen 
Secretary 


* 





10a 


18 Incontestability. After this policy has been in 
force during the lifetime of the insured for a period 
of two years from its date of issue it shall be incontestable 
except for non-payment of premiums and except as to any 
provision for disability benefits or for accidental death 
benefits issued as a part hereof. 

* # • * 

I 

2G Defendant's Cross Motion for Summary Judgment 
Under First Count of Complaint. 

Now comes the defendant, through its attorney, and 
moves the Court to deny plaintiff’s motion, in her indi¬ 
vidual capacity, for a summary judgment in her favor 
under the first ground of the complaint filed herein, and 
to grant instead summary judgment in defendant’s favor, 
and as ground for this motion agrees that under the 
pleadings herein, and plaintiff’s affidavit filed with her 
motion, there is no genuine issue as to any material fact 
involved in said first count, but says that as a matter of 
law, defendant, and not plaintiff is entitled to judgment 
on this motion. 

Edgar J. Goodrich 
716 Investment Building 
Washington 5, D. C. 
Attorney for Defendant 

Lipman Redman 
716 Investment Building 
Washington 5, D. C. 

Of counsel 

• • • • 



11a 


27 Affidavit of Arthur P. Drury in Opposition to 
Defendant’s Motion for Summary Judgment 
and to Support Motion of Plaintiff 

District of Columbia, ss: 

Arthur P. Drury, being first duly sworn, deposes and 
says that the attached photostat copy of a letter, dated 
June 3, 1946, from the Home Life Insurance Company, 
addressed to affiant with reference to the claim made 
under the policies on the life of Charles D. Hayes, is a 
correct and true copy of said letter, except that the under¬ 
scoring appearing in the second paragraph on page one 
thereof was done by affiant subsequent to the receipt 
thereof. 

(s) Arthur P. Drury 
Arthur P. Drury 

Subscribed and sworn to before me this 5th day of May, 
1947. 

John F. A. Becker 


(Notarial Seal) 


Notary Public, D. C. 
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2S Incorporated 1S60 

HOME LIFE INSURANCE COMPANY 

256 Broadway, New York S, N. Y. 

Frederick T. Bernhard 
Claim Manager 

June 3, 1946 

Filed May 7, 1947, Charles E. Stewart, Clerk 

Arthur P. Drury, Esquire 
Minor, Gatley and Drury 
Colorado Building 
Washington, D. C. 

Re: Policies 503 060-1 
Charles D. Hayes 

Dear Mr. Drury: 

We want to thank you for your letter of May second in 
this matter and to apologize for the delay in answering. 
It has been caused largely due to the absence from the 
office of the people with whom this claim was .to be dis¬ 
cussed. 

Our position on this claim is as follows: The War, 
Aviation and Travel provisions of these policies provide 
for a limited amount of coverage under certain conditions 
set forth in paragraphs (a), (b) and (c) of said provisions. 
The Company does not contend that paragraphs (b) or 
(c) are applicable to the death of Commander Hayes, and 
as far as those two paragraphs go, if they were the only 
paragraphs contained in the War, Aviation and Travel pro¬ 
visions, we feel there would be no question but that the 
Company would be liable for the face amounts of the 
policies as provided therein. 

It is our contention, and we don’t feel that there is any 
question whatsoever about the facts, that the death of 
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Commander Hayes resulted directly or indirectly from 
military or naval service outside the geographical boun¬ 
daries of the continental United States of America in 
time of war as provided in paragraph (a) of the War, 
Aviation and Travel provisions. 

Frankly, we fail to see what paragraph (c) has to do 
with this particular claim when paragraph (a) so clearly 
limits the liability of the Company and so clearly applies 
to the circumstances of the death of Commander Hayes. 
As far as we are concerned, paragraph (c) doesn’t have 
any more to do with this particular claim than would para¬ 
graph (b) and we make no claim whatsoever that either 
paragraph (b) or (c) have anything to do with it and 
are relying solely upon paragraph (a). 

Regarding the last paragraph of the first page of your 
letter, we wish to point out that despite the limitations of 
paragraphs (a), (b), and (c) of the W T ar, Aviation and 
Travel provisions of these policies, Commander Hayes 
nevertheless had a substantial amount of life insurance 
protection under the policies. For instance, he was fully 
covered at all times and anywhere for death from natural 
causes, providing only such death did not result 
29 within two years from war or providing death did 
not result directly or indirectly from military or naval 
service. He was even covered for death from those two 
causes unless it took place outside the geographical boun¬ 
daries of the continental United States of America. Addi¬ 
tionally, the aviation paragraph gave coverage as a fare¬ 
paying passenger under the terms specified on the Ameri¬ 
can continents. 

War, Aviation and Travel provisions similar to those 
incorporated in these policies were, insofar as we know, 
incorporated in all policies being issued in this country at 
the time, except, of course, the National Service Life In¬ 
surance policies, issued by the U. S. Government. We 
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i 

notice that Commander Hayes was carrying the full amount 
of such National Service Life Insurance. 

As we see this claim, we feel there is not the slightest 
question whatsoever that the liability of the Company 
under these policies is limited by paragraph (a) of the 
War, Aviation and Travel provisions, and we accordingly 
deny liability for any amount other than the limited amount 
as provided by those provisions. 

Sincerely, 


FTB-cb 


Frederick T. Bernhard 
Claim Manager 










30 Order 

This cause came on to be heard on the motion 
of the plaintiff for summary judgment on the first Count 
of her complaint, filed herein on February 14, 1947, and 
the cross-motion of the Defendant for summary judgment 
on the first Count of said complaint, filed herein on May 
1, 1947 and the same having been argued by counsel for 
the respective parties and considered by the Court, it is by 
the Court this 13th day of May, 1947 

Ordered, that the motion of the Plaintiff be and the 
same hereby is denied, and that the motion of the Defend¬ 
ant be and the same hereby is granted, and that judgment 
for Defendant be entered herein on the first Count of the 
complaint with costs. 

The cost bond on appeal herein is fixed at $100.00 or a 
deposit of $50.00 in cash in lieu thereof. 

Jennings Bailey 
Justice 
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Barbara H. Hayes, as the beneficiary named in the policies 

sued upon herein, 

Appellant, 


Home Life Insurance Company, a corporation, 

Appellee. 
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- . 

i 

Appeal from a Judgment of the District Court of the 
United States for the District of Columbia 


BRIEF FOR APPELLEE 


We agree with appellant’s “Jurisdictional Statement”. 

I. STATEMENT OF THE CASE ; 

As stated by appellant, on June 1, 1942, appellee issued 
to Charles D. Hayes, husband of appellant who was named 
beneficiary therein, two policies of life insurance of a 
total face value of $15,000.00. 
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Each policy contained (amongst others) the following 
provisions, which are those pertinent to this action: 

(1) “INCONTESTABILITY. After this policy 
has been in force during the lifetime of the insured 
for a period of two years from its date of issue it 
shall be incontestable except for non-payment of pre¬ 
miums and except as to any provision for disability 
benefits or for accidental death benefits issued as a 
part hereof.’’ 

(2) “The Incontestability Provision contained 
herein shall include as a part thereof the words ‘ except 
as to the violation of the conditions of the policy 
relating to military or naval service in time of war’ 
after the word ‘premiums’. 

“Endorsement No. 1098 Ed. 11-39—Mod.” 

(3) “WAR, AVIATION AND TRAVEL PROVI¬ 
SIONS. Anything herein to the contrary notwith¬ 
standing, this policy is issued subject to the condition 
that the amount of insurance hereunder shall be 
limited to the sum of the premiums paid hereon, or 
the reserve for the face amount of this policy, which¬ 
ever is greater, increased by the reserve on any out¬ 
standing paid-up additions and less any indebtedness, 
but in no event shall the amount payable under this 
policy be more than if this endorsement had not 
been made hereon, if 

“(a) The death of the insured results, directly or 
indirectly, from military or naval service outside the 
geographical boundaries of the Continental United 
States of America in time of war, whether declared 
or undeclared; 

“(b) The death of the insured results, directly 
or indirectly, from travel or flight in or on any species 
of aircraft, either vrithin or beyond the geographical 
boundaries of the Continental United States of Amer¬ 
ica, except as a fare-paying passenger on a licensed 
aircraft operated by a licensed pilot on a scheduled 
passenger air service regularly offered between speci¬ 
fied airports on the American Continents; 
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I 

i 

i 


“(c) The death of the insured results within two 
years from the date of issue of this policy, directly 
or indirectly, from war, whether declared or unde¬ 
clared, while the insured is outside the geographical 
boundaries of the Continental United States of Amer- j 
ica. 

“Endorsement No. 1096-Ed. 11-39.” 

“The said Charles D. Hayes was killed July 30, j 
1945, while serving as an officer in the United States 
Navy on board the United States cruiser INDIANAP- | 
OLIS, when the said cruiser was sunk in the Pacific j 
Ocean as the result of enemy action in the war 
between the United States and Japan.” 

(Quoted from appellant’s affidavit of February 12, j 
1947, appellant’s brief, page 8a.) 

Appellee denies liability for the face amount of the j 
policies, admitting liability only for the amounts as deter- 
miaed under the provisions of the limitations set out in 
(3/ above. 

Appellee’s position was upheld by the court below which ! 
u. nied appellant’s motion and sustained appellee’s cross- j 
motion for summary judgment. 


II. ISSUES 

I 

The fundamental issues in this case are: 

I 

(1) Where a policy of insurance contains several limi¬ 
tations, two of which expressly limit the company’s liability 
under the circumstances of the insured’s death, does the 
fact that the company is barred from defending under 
one of the limitations create an ambiguity so as to bar 
defense under other limitations admittedly applicable? 

(2) Does the Incontestability Clause as amended 
(quoted in paragraphs (1) and (2), page 2, supra) j 
in anywise enlarge the coverage granted in these policies i 
and, after two years, bar defense under paragraph (a) of j 

j 

i 

i 
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the War Aviation and Travel limitations (quoted in para¬ 
graph (3), page 2, supra) f 

in. STATEMENT OF POINTS 

(1) The Court below was correct in sustaining appel¬ 
lee’s motion for summary judgment and in deciding, as 
a matter of law, that there is no ambiguity in the terms 
of these policies or in the limitations on coverage which 
they expressly impose, and in deciding therefore that 
appellee is not liable for the face amount of the policies. 

(2) The Court below was correct in deciding as a 
matter of law that the policies were not incontestable 
as to their coverage as restricted by Limitation (a) and 
in deciding, therefore, that appellee is not liable for the 
face amount of the policies. 

IV. SUMMARY OF ARGUMENT 

A. There is no ambiguity in the terms of these policies 
requiring interpretation by the Court. 

Appellee’s position is simple: it is— 

(1) Appellant is barred from recovery of the face 
amount of the policies by the specific provisions of Limita¬ 
tion (a), which she admits to be applicable here. 

(2) The fact that defense under Limitation (c) is now 
barred by the expiration of time has no effect whatsoever 
upon the continuing validity of Limitation (a), which is 
an independent limitation still in full force and effect. 

(3) Under the facts here involved there is no ambiguity 
whatsoever respecting the terms of the limitations upon 
the coverage of the policies, to justify the Court in dis¬ 
regarding the clear provisions of Limitation (a) and 
imposing an additional liability upon the insurer which 
it expressly refused to assume. 
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B. The “Incontestability Clause” has no bearing in; 
determining what risks are included within the coverage! 
of these policies. An insurer is always free to defend: 
against asserted liability on the ground that a specified! 
hazard was not covered by the contract of insurance. 

C. There has been no waiver by appellee of the terms, 
of Limitation (a) limiting the risks assumed under these, 
policies. 


V. ARGUMENT 

1. There Is No Ambiguity in the Terms of These Policies! 

| 

Nothing could be more definite, clear and unambiguousi 
than the provisions of the exclusions limiting the coverage; 
under these policies. The company, for good reason and! 
as it had the right to do, definitely limited its risks. 

i 

The appellant admits: 

(1) That under the circumstances of the insured’s 

death the coverage of the policies is specifically limited; 
by the terms of Limitation (a), above quoted. (App. Brief,! 
P* 7) I 

(2) That Limitation (b), above quoted, is not appli-j 
cable and “is not involved here”. (App. Brief, p. 4) 

I 

(3) That under the circumstances of the insured’s! 
death, the coverage of the policies is also specifically! 
limited by the terms of Limitation (c), above quoted, buti 
for the fact that appellee is barred from defending! 
under that limitation by the expiration of the two year; 
time limitation contained therein and by the expiration! 
of the two year contestable period contained in the policies. 1 
(App. Brief, p. 13) 

I 

As we read her brief, appellant argues that since inJ 
sured’s death falls within the terms of both Limitations! 
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(a) and (c), and since the latter has a time limit which 
has expired, and the former is still in full force and effect, 
there is thereby created an ambiguity as to which limita¬ 
tion to apply, and this must be resolved in appellant’s 
favor. 

We maintain there is no such fancied ambiguity. In 
plain terms, the company has said in effect: “we will not 
insure you (a) if you meet death as a result of naval 
service, outside the United States, or, (b) if, except as a 
fare-paying passenger on a regularly-scheduled flight on 
the Americant continents, you meet death while traveling 
or flying in any aircraft, or (c) if, within two years from 
now, you meet death outside the United States as a result 
of war”. 

Those are three separate, definite and individual bars 
to liability on the part of the insurer. Any one of them 
alone is sufficient to limit the company’s obligation to 
the liability clearly intended, if the manner of the insured’s 
death falls within its terms. And the expiration or inap¬ 
plicability of one has no effect upon the others, nor can 
it alter their terms or effectiveness in the slightest. 

Here, we admit Limitation (c) is no longer a bar to 
recovery of the full amounts of the policies because its 
Own time limit has expired. But does that expiration 
affect Limitations (a) and (b) ? Not in the slightest! 
They stand in full force and effect. Specifically, Limita¬ 
tion (a) endured so long as the insured remained in naval 
service and outside the United States. 

Limitations are alternative 

Appellant’s argument completely ignores the true nature 
of the limitations on the coverage imposed by the policies 
themselves, and the fact that a lack of defense under any 
one limitation only bars defense under that specific limita¬ 
tion and has no bearing on the other existing limitations 
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i 


and their restrictions on the insurer’s liability. Appellant 
says, in effect, that since the insured’s death fell within 
the provisions of either of two limitations, and one of 
them no longer applies, then neither applies. In other 
words, that Limitation (c) carves out of Limitation (a) 
a segment covering those deaths of men in the service i 
abroad which result from “war” after two years.* j 

To support that argument, appellant urges that Limita- 
tions (a), (b) and (c) are not in the alternative. On brief j 
(p. 9) she states: 

“there is nothing in the wording of the endorsement 
to show that the three clauses are alternative.” * 

Of course, she dare not admit that the limitations are in j 
the alternative—to do so would clearly destroy her case, j 
But if these clauses are not alternative they must be either j 
conjunctive or exclusive—there is nothing else for them j 
to be. 

But appellant dare not argue that the limitations are ! 
in the conjunctive,** because the result of that argument! 
would be to limit the liability of the company only if the! 
death of the insured resulted from military or naval serv¬ 
ice outside of the United States in time of war, and , j 
_ 

* With the inevitable result that recovery of the full face amount of 
every policy containing these provisions would follow for every service t 
man, killed in military or naval service more than two years after the: 
effective date of the policy, despite the clear and specific limitations; 
upon the insurer’s assumption of risk precisely to the contrary. 

** That is a new line of attack, which seeks to distort the common 
sense, reasonable reading of the provisions. It is a forced afterthought,! 
for in the Court below appellant adopted the common sense reading and, 
as of course, treated the limitations as in the alternative. For instance, 
in describing the limitations in her complaint, (par. 3 under Second 
Count) appellant separated the three clauses with the word "or”. Again, 
in the narrative description in her Memorandum In Support of Motion 
for Summary Judgment (p. 1) she separated the second and third ex¬ 
clusions with the same word. Such a reading is inescapably correct. 

*«* Treating them as exclusive is equally destructive of appellant’^ 
position. See the Caruso case, infra, where the Court adopted thatj 
analysis as the basis of the rejection there of the identical argument ap¬ 
pellant advances here. 


I 


i 

i 

i 




directly or indirectly, from flight in an aircraft (except 

as a fare-paying passenger on the American Continents) 

and from war within two years of the issuance of the 

* 

policy. Yet that is the inevitable result of appellant’s 
argument that the limitations are not alternative. 

In other words, by her fallacious reasoning, appellant 
interprets Limitation (c) to extend coverage after two 
years for any death resulting from war, regardless of 
whether that death also resulted from service or from 
flight abroad. This is apparent throughout appellant’s 
brief (e. g., par. 4 of page 7; pars. 2 and 4 of page 8). 
Appellant thus would have this Court read Limitation (c) 
as if there were added to the end of it the words—“but 
otherwise the company shall pay the face amount of the 
policy”. And if appellant’s argument is followed to its 
logical conclusion, both Limitations (a) and (b) also should 
have added to the end of each of them the same wording— 
“but otherwise the company shall pay the face amount of 
the policy”. 

i 

Thus to state the obviously ridiculous result of this 
contention demonstrates that these limitations must of 
necessity be alternative. To argue otherwise is to attempt 
to persuade this Court to write into Limitation (a), in 
direct defiance of the specific terms of the policies, a 
provision for its expiration in two years. We submit, it 
* must be clear to the Court that if the circumstances make 
applicable either of the alternative limitations, that is 
sufficient. Applicability of one provision makes the other 
completely irrelevant. To hold otherwise necessitates a 
Rewriting of the policies by judicial decree. 

Intent of parties controlling 

If any question really exists in this case as to whether 
the limitations are conjunctive, alternative or exclusive, 
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the purpose for which the clauses were written and the 
intention of the parties as to their effect must control. 

This rule is too well established to admit of argument 
and it applies especially in insurance cases where (as here) 
the policies may contain possibly over-lapping provisions, 
one of a specific nature, the other more general in its 
coverage. As stated by the U. S. Supreme Court in its 
decision in Mutual Life Ins. Co. of N. Y. v. Hill, 193 U. S. 
551, 558, 48 L. Ed. 788, 793 (1904): 

I 

“The ordinary rule in respect to the construction of j 
contracts is this: That where there are two clauses in 
any respect conflicting, that which is specially directed 
to a particular matter controls in respect thereto 
over one which is general in its terms, although within 
its general terms the particular may be included. 
Because, when the parties express themselves in ref¬ 
erence to a particular matter, the attention is directed 
to that, and it must be assumed that it expresses their 
intent; whereas a reference to some general matter, j 
within which the particular may be included, does not j 
necessarily indicate that the parties had the particular 
matter in thought.” 

I 

This rule of construction was applied specifically in a 
recent case involving the very issues raised in the case 
at bar. 

A case directly in point 

On the very day (May 13, 1947) that the Court below 
entered its decision in this case—which we maintain, was 
a correct one—the New Jersey Supreme Court (Passaic 
County) reached the identical result in a case wherein 
the issue was “on all fours” with the issue here. In 
that case, Caruso v. John Hancock Mutual Life Insurance 
Company* 53 A. (2d) 222, 12 Life Cases 785, the policy 
excluded as risks: 

* For the Court’s convenience the complete opinion has been printed j 
as Appendix A. 
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“(a) Death while the Insured is serving outside 
the forty-eight states of the United States, the District 
of Columbia and the Dominion of Canada in the mili¬ 
tary or naval or air forces of any country at war, 
whether such war be declared or undeclared, * * * 

“(c) Death within two years from the date of 
issue of the Policy, as a result of war or any cause 
incident thereto, whether such war be declared or 
undeclared, while the Insured is outside the States of 
the United States, the District of Columbia and the 
Dominion of Canada.” , 

The insured, a soldier, was killed in the Battle of the 
Bulge on March 26, 1945, more than two years after the 
policy was issued. 

As stated bv the Court: 

“The sole question presented for determination is 
the interpretation of the foregoing clauses. If clause 
(a) is applicable to the admitted facts, plaintiff’s re¬ 
covery is limited to the amount of premiums paid, plus 
dividends and interest, an aggregate of $91.97; where¬ 
as, if clause (c) is applicable, defendant is liable for 
the face amount of the policy.” 

Applying the established rules of construction to the 
clauses in question, the Court held that clause (a) clearly 
applied to the death of the insured, unaffected by the 
expiration of the time limit in clause (c), and consequently, 
that the insurer was not liable for the face amount of the 
policy. 

In that case the Court considered the identical, untenable 
argument which appellant makes here. Rejecting that 
argument, it held the policy limitations to be not only 
alternative, but, in addition, mutually exclusive,* and point¬ 
ing out the company’s purpose in so writing them, it said: 

“The obvious intent of clause (a) is to protect the 
company against abnormal losses necessarily arising 


* Exactly the position taken by appellee’s claim manager: see letter, 
Frederick T. Bernhard to Arthur P. Drury, Esq., p. 12a, Joint Appendix. 
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in the military forces as a result of such action, regard- \ 
less of the length of time the state of conflict might 
endure. * * *” (italics added) 

Continuing, the Court applied the rule of the Hill case, 
and said: 

I 

“Clause (a) is a specific clause applying only to 
an insured serving in the Armed Forces outside of the 
United States * * *, while clause (c) is general. * * *” 

To whatever extent there is any need for construction 
in the case at bar, this principle should be applied, and 
with the same result. 

i 

I 

Other controlling decisions 

I 

We invite the Court’s attention to a line of decisions 
prior to the Caruso case, adverse to appellant’s contention 
that defenses under two limitations upon coverage are 
both lost where the insurer is barred from defending under j 
one — or a s she more fully states her contention: (App. 
Brief, p. 5.) 

‘ ‘ Since the death of the insured can be said to have 
occurred, at one and the same time ‘from naval 
service’ and ‘from war,’ and since the Appellee 
put both of these clauses in the same endorsement, 
there is an ambiguity, a need for explanation, as to 
which provision relates to the death of the insured, 
which ambiguity must be resolved against Appellee.” 

In reading these decisions one need only substitute the | 
words “naval service” for “poison”, and “from suicide i 
while insane” for “from war”, to realize that the Courts j 
have long since disposed of fancied ambiguities strikingly j 
parallel to the one appellant tries to raise in the case at 
bar. For instance, in Fields v. Pyramid Life Insurance 
Company, 325 Mo. 141, 176 S. W. (2d) 281, 283 (1943) the j 
Supreme Court of Missouri considered a policy which j 
excluded liability if death resulted from poisoning or j 
from suicide while insane. It held that the fact defense 
against a claim arising upon death resulting from suicide j 
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while insane was barred by statute did not prevent defense 
under the other exclusion covering death resulting from 
poisoning, even though it was admitted that the insured 
committed suicide by taking poison while insane. 

The Court specifically held that the policy provisions 
were not ambiguous, even though insured’s death fell 
within the scope of both limitations. It was pointed out 
that the so-called “suicide statute” merely eliminated the 
one defense in cases of suicide while insane, and did not 
write into the policy a liability created by the statute in 
the face of policy provisions expressly excepting liability 
in the event of death by poisoning. Thereupon the Court 
drew this all-embracing conclusion: 

“If Sec. 5851 merely eliminates the defense of 
suicide and writes into an accident insurance policy 
no cause of action not therein created, it follows that 
no liability is created by said section in the event of 
suicide by poison, sane or insane, under policy provi¬ 
sions expressly excepting liability in the event of 
death by poison . Otherwise, the statute not only adds 
an obligation to the policy but adds an obligation 
explicitly excluded therefrom.” 

In reaching this conclusion the Court quoted from its 
earlier decision in Scales v. National Life & Accident 
Insurance Company, 212 S. W. 8, 9 (Mo. App. 1919) where 
it had said that the “suicide statute” 

“does not put into the policy a single obligation other 
than those mentioned in the policy. It merely takes 
out of the policy the defense of suicide as to the 
obligations mentioned in that policy”. 

It is difficult to see how the lapse of the two year period 
specified in the war travel clause can have any greater 
effect than the suicide statute; or how giving it the effect 
for which appellant contends here avoids the very result 
the Fields case holds to be wrong. 



As is apparent, these decisions* are closely analogousj 
to—and, as we urge, controlling of—the situation in the case! 
at bar. The policies involved in the cited cases containedj 
two exceptions specifically limiting the insurer’s liability j 
(1) in case of suicide while insane and (2) in case of; 
death resulting from inhalation of gas or taking of poison.j 
By statute the company was barred from defense underj 
the first exception, but the Courts recognized that this! 
fact did not affect the company’s right to defend under 
the second of the two alternative exceptions, nor impose; 
upon it any liability whatsoever beyond that which it had 
undertaken by the specific terms of the policy. In other; 
words, if the death was not within the policy’s coverage 
by virtue of the “death by poison” limitation, it was; 
irrelevant that the “suicide statute” barred an additional! 
defense. 

In the case at bar there are two specific exceptions limit¬ 
ing coverage of the policies—Limitations (a) and (c)—j 
both of which appellant admits to be applicable under the! 
circumstances of the insured’s death. Because of the expi-i 
ration of the stated two year period, the company is now! 
barred from defense under one of these limitations, just 
as the insurers in the cited cases were barred by statute 
from defending on the ground that death resulted from! 
suicide. But the bar against one defense does not affect; 
the validity and the continued applicability of Limitation; 
(a) and defendant’s right to defend thereunder, any morel 
than did the “suicide statute” impair defense under other! 
policy limitations admitted to be applicable. Appellant’s| 
argument disregards the fact that limitations concern only 
defenses and the unavailability of one or more of those de¬ 
fenses can not change the coverage otherwise limited in the 
policy. 

i 

* See also, to the same effect: McReynolds v. New York Life Insur -j 
ance Co., 122 F. (2d) 895 (CCA 8, 1941), cert, denied, 314 U. S. 700 
(1942); New York Life Insurance Co. v. West, 102 Col. 591, 82 P. (2d) 
754 (1938). 
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In other words, regardless of Limitation (c), its applica¬ 
tion, or its expiration, Limitation (a), which appellant ad¬ 
mits to be applicable, is, like the alternative exclusions in 
the policies involved in the cited cases, sufficient to bar 
appellant from the recovery she seeks. 

Some additional cases 

There are numerous other decisions dealing with at¬ 
tempts to read non-existent provisions into clear and un¬ 
ambiguous limitations. Such cases are relevant to the 
general problem of interpretation of insurance policies, 
and are of additional importance here since they reflect the 
judicial resistance to attempts to create so-called ambigui¬ 
ties by which to distort unequivocal and unqualified lan¬ 
guage limiting the insurer’s risks. 

The most recent illustration is Knouse v. Equitable Life 

Insurance Co. of Iowa, .... Kan., 181 P. (2d) 310 (1947). 

Tn that case, insured’s application stated that he did not 
intend to enter military or naval service and that the only 
aircraft flying he contemplated was an occasional flight in 
his own plane. The policy as issued contained an aviation 
exclusion clause, but made no reference to war service. 
Insured subsequently entered military service and died as 
a result of a parachute jump from a military aircraft re¬ 
turning from an official mission. His beneficiary sued for 
the full amount of the policy on the ground that the appa¬ 
rently all-embracing aviation exclusion clause did not apply 
to deaths resulting from flights in military planes, because 
of the absence of any war service exclusion as read in the 
light of the statements made in the application. After an 
exhaustive review of the pertinent decisions, the Court re¬ 
jected the claimant’s attempt to engraft an unwritten limi¬ 
tation on the exclusion clause because of an alleged over¬ 
lapping supposedly created by the failure to exclude any 
risk connected with war service. Said the Court: 

“As has been noted in some of the cases reviewed 
above, it is fallacious reasoning to say that because a 
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policy fails to exclude war risks, the scope of the con- j 
tract which clearly excluded certain deaths in aerial 
flights, is, because of such failure, to be construed to 
cover all war risks and so to cover deaths in aerial 
flights of the excluded kind. . . . The language in the 
aviation provision stating that death as a result of j 
flight ‘in any species of aircraft’ except as a passenger j 
under stated circumstances ‘is a risk not assumed’, is i 
clear and is not ambiguous because there was no war j 
risk clause attached to the policy.” j 

A similar attempt was made in Green v. Mutual Benefit j 
Life Insurance Co., 144 F. (2d) 55 (CCA 1, 1944) where | 
the policy contained an aviation exclusion clause, and in-1 
sured died in a navy training flight crash. The beneficiary j 
urged that the exclusion clause was ‘‘ambiguous” and! 
should be “interpreted” to apply only to death from 
civilian flying in view of the statements in the application j 
to the effect that only civilian flying was contemplated, i 
The Court could find no ambiguity and rejected the argu- 1 
ment, stating that risks involved in aviation and military] 
service j 

I 

“. .. are to some extent overlapping ... [A military! 
service clause] would have excluded from coverage 
not only the risks of death from participation in mili-i 
tary aviation but also the other multifarious risks 
attendant upon military service, whether such service 
were in the air, or on the ground or under the sea”. 

After noting that the only limitation upon the aviatioiji 
exclusion clause was riding as a fare-paying passenger 
under certain conditions, the Court went on to say: 

“Appellant would also have us read into the clausb 
another qualification to the effect that it shall be ink 
applicable ■where the insured is flying a plane under 
orders in military or naval service. Such a reading 
would go beyond the scope of permissible interpretal- 
tion.” (144 F. (2d) at p. 57) 

Similar attempts to create ambiguities were struck down 
in Hyfer v. Metropolitan Life Insurance Company , 318 
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Mass. 175, 61 N. E. (2d) 3 (1945), State ex. rel. Mutual 
Life Insurance Company v. Shain, 344 Mo. 276, 126 S. W. 

(2d) 181 (1939), and Hatch v. Turner ,.... Tex., 193 S. W. 

(2d) 66S (1946). 

These are the cases which appellant dismisses (Brief p. 
12) as ‘‘inconclusive” because the clauses there involved 
do not “even remotely resemble the provisions of these 
policies”. Appellant avoids the point. These cases are 
cited as reflecting the uniform refusal of the Courts to per¬ 
mit the artificial creation of ambiguities where none exist 
in reality. They point toward the correct conclusion in the 
case at bar, namely: that, since clearly the company’s lia¬ 
bility under the policies in suit is limited when death re¬ 
sults (1) from “military or naval service”, under Limita¬ 
tion (a), or (2) from “aviation” under Limitation (b), or 
(3) from “war travel” under Limitation (c)—then if 
death occurs in such a way that any one of these three limi¬ 
tations applies, liability is limited, regardless of whether 
or not either of the other two will apply. Since, admittedly 
decedent’s death resulted from “military or naval service” 
as defined in Limitation (a) it is immaterial whether death 
did or did not occur so as to fall also within either the 
“aviation” or “war travel” exclusions. There is no am¬ 
biguity.* 

2. The Incontestability Clause Has Nothing to Do With 

the Case 

Abandoning her position below that Limitation (c) had 
become incontestable, appellant now argues (Brief pp. 13- 
16) that the incontestability clause bars defense to these 
policies on any ground. 

* We venture to say that if—arguendo—there is any ambiguity, it is 
not the type that can be automatically resolved in appellant’s favor. 
Any ordinary and reasonable man about to go on active duty with the 
Navy cannot help but know that his death while on such duty would 
inevitably fall within a military or naval service clause. Though there 
might be doubt as to when death results from “war”, certainly there can 
be none as to death from “naval service” when a man is actually engaged 
in such service. 
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Limitation (c) expired two years after issuance of the 
policies. Having become void by lapse of time, that limita¬ 
tion cannot be made “voider” by the “incontestability” 
feature of the policies, and further discussion of that mat¬ 
ter seems unnecessary. 

She now argues that appellee by some slip of the foot 
has permitted the policies to become incontestable as to 
Limitation (a) as well. 

At the onset, let it be recognized that the well-estab¬ 
lished rule is that the incontestability clause has no bear¬ 
ing in determining the extent of risks covered by the policy. 
Cases so holding are legion.* In Head v. New York Life 
Insurance Company, 43 F. (2d) 517, 519 (CCA 10, 1930), 
the Court held that 

“the incontestable provision . . . [similar to the one 
in our case] is not a mandate as to coverage nor a defi¬ 
nition of the hazards to be borne by the insurer. It 
provides rather that, after the expiration of the two 
year period, the policy within the limits of the cover¬ 
age, shall stand unaffected by any defense that it was 
invalid in its inception or thereafter became invalid 
by reason of a condition broken”. 

A similar conclusion was reached in Carter v. Conti¬ 
nental Life Insurance Company, 73 App. D. C. GO, 115 F. 
(2d) 947 (CA DC, 1940), where the Court held that the 
incontestability provision had no effect on whether or not 
there was insurable interest present and that question 
could be raised by the insurer. 

* See such cases as Green v. Mutual Benefit Life Insurance Company , 
supra; New York Life Insurance Company v. Bennion, 158 F. (2d) 260 
(CCA 10, 1946); Ruhlin v. New York Life Insurance Company, 106 F. 
(2d) 921 (CCA 3, 1939); Equitable Life Assurance Society v. Deem, 91 
F. (2d) 569 (CCA 4, 1937); Metropolitan Life Insurance Company v. 
Shculoway, 151 F. (2d) 548 (CCA 5, 1945); John Hancock Mutual Life 
Insurance Company v. Dorman, 108 F. (2d) 220 (CCA 9, 1939); and 
many others, the more recent of which are collected in 154 ALR 1446, 
155 ALR 1449, 156 ALR 1449, 157 ALR 1448, and 158 ALR 1448. 
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One of the most recent reiterations of the rule is found 
in Wilmington Trust Co. v. Mutual Life Ins. Co. of N. Y., 
68 F. Supp. S3, S6 (Dela. 1946) wherein the Court said:— 

“That a policy is incontestable means that its valid¬ 
ity cannot be questioned, usually after a certain period 
of time as fixed by statute or by a provision in the 
policy of insurance itself. Incontestability has noth¬ 
ing whatever to do with the extent or limits of cover¬ 
age agreed to between the parties to the insurance con¬ 
tract. Every Court, our analysis discloses, has so in¬ 
terpreted incontestability when the matter \v T as directly 
in issue. ’ 1 * 

These decisions and numerous others have consistently 
applied the rule that the incontestabiilty clause never pre¬ 
vents the insurer from defending on the ground that the 
particular hazard involved was not covered by the policy. 
A bare reading of the Mealy case (App. Brief, p. 15-16) dis¬ 
closes that it does not conflict with the basic rule estab¬ 
lished by the decisions above cited. 

Limitation (a) made it perfectly clear that death while 
abroad in the service was a risk excluded from the policy. 
Consequently, death under those circumstances could not 
be brought within the coverage by the fact that passage of 
time made the policy incontestable. We admit the policies 
became incontestable “within the limits of the coverage 
but that coverage did not include death abroad resulting 
from service. ' 

To give notice of that fact to the insured the company 
expressly excepted the war clause from the incontestabiilty 
clause and called attention to it with a stamped pointing 
hand, stating that the incontestability clause should apply 
“except as to violation of the conditions of the policy re¬ 
lating to military or naval service in time of war”. Thus 
it called specific attention to the fact that death resulting 
from service abroad was never a covered risk. Conse- 

* This decision was cited with approval even more recently in Rossman 
v. Metropolitan Life Ins. Co., 71 F. Supp. 592 (S. D. Maine 1947). 
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quently, the “coming of age” of the incontestability clause 
did not enlarge the coverage nor bar defense to the com¬ 
pany under Limitation (a) since insured’s death, admit¬ 
tedly, so occurred. 

We regard as utterly specious, appellant’s argument on 
brief (pps. 14-16) as to the meaning of the words “viola- j 
tion” and “conditions” by which she seeks to hurdle the 

bar of the service limitation. i 

| 

The terminology used in the policies to which appellant 
objects in hope of confusing the Court is exactly the word¬ 
ing prescribed by statute of the State of New York under j 
which the company is organized and authorized to carry 
on its business. Relevant provisions of that statute read 
as follows: ! 

§ 155. Life Insurance Policies; standard provisions 

I 

“1. No policy of life insurance, except as stated in 
subsection three, shall be delivered or issued for deliv- j 
ery in this state unless it contains in substance the j 
following provision or provisions which in the opinion j 
of the superintendent are more favorable to policy- I 

holders: ! 

• • • * 

“(b) A provision that the policy shall be in¬ 
contestable after it has been in force during the 
lifetime of the insured for a period of two years j 
from its date of issue, except for non-payment of j 
premiums and except for violation of the condi¬ 
tions of the policy relating to military or naval ! 
service; and at the option of the insurer, pro- I 
visions relating to benefits in the event of total 
and permanent disability, and provisions which 
grant additional insurance specifically against j 
death by accident or accidental means, may also be j 
excepted. 

• * • * 

“2. No policy of life insurance issued or delivered 
in this state shall contain any provision which excludes 
liability for death caused in a certain specified manner; 
except as follows: J 


I 
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“(a) A provision excluding death resulting 
from military or naval service.” 

(27 McKinney’s Consolidated Laws of New York 267, 
269) 

Moreover, at least since 1934 the Code of the District of 
Columbia, wherein these policies were purchased and deliv¬ 
ered, has contained an identical provision. We quote Sec¬ 
tion 35-703(3), D. of C. Code, 1940 Ed.: 

“(3) A provision that, except as otherwise ex¬ 
pressly provided by law, the policy shall constitute the 
entire contract between the parties and shall be incon¬ 
testable after it has been in force during the lifetime 
of the insured for a period of not more than two years 
from its date, except for nonpayment of premiums and 
except for violations of the conditions of the policy re¬ 
lating to naval or military service in time of war,...” 

Indeed, had not these specific exceptions to the incon¬ 
testability clause been written into these policies by the 
company—and in the exact terminology set up in the stat¬ 
ute—we have no doubt that appellant would now be com¬ 
plaining concerning their omission with much more vigor 
than she now complains as to their inclusion. 

It is indisputable that appellee, by writing into the poli¬ 
cies the statutory exceptions, preserved its full right of 
defense under Limitation (a). 

3. There Has Been No Waiver by Appellee of the Restric¬ 
tions Placed by Limitations (a), (b) and (c) Upon 
the Risks Covered by These Policies. 

We deem it unnecessary to burden the Court with exten¬ 
sive discussion of the theory advanced by appellant under 
C, page 15 of her brief. A reading of merely the quoted 
excerpts from the Healy case discloses that the result in 



I 


that case has no bearing on the situation in the case at 
bar.* The last sentence in that section (p. 16) presents 
the fallacies. It reads: 

“If clause (a) is taken as a limitation of liability, 
similar to the conditions precedent set up in the policy 
in the Eealy case, then since the incontestable clause 
does not except clause (a) from its operation, the poli¬ 
cies are incontestable.” 

In the first place, clause (a), in these policies definitely j 
a limitation of liability, is in nowise “similar to the condi¬ 
tions precedent”. It was in the policies when presented to 
the insured and was accepted by him. Nothing remained ! 
to be done by the company: its contract was definite and 
complete and it excluded from coverage death occurring j 
within the provisions of Limitation (a). Moreover, the in- ! 
contestable clause expressly did except Limitation (a) from 
its operation. But even if it did not that clause could not 
and did not enlarge the coverage of the policies by adding j 
a risk which the company specifically stated it would not 
assume. 


VI. CONCLUSION 

We deem it unnecessary to refer this Court to the multi¬ 
tude of cases authoritative for the various general prin¬ 
ciples of contract and insurance law applicable in this situ- j 
ation. It will not be disputed that the established prin¬ 
ciples require that the intention of the parties as expressed 
in the instrument must prevail; the terms of a written con- j 
tract will not be varied; the contract must be read in its i 
entirety; strained construction will not be allowed to alter j 
the agreement as written; and so on. 

There is no real issue of law involved in this appeal. It j 
requires only a common sense reading of the policies to j 

* The Healy case presents the usual situation where policies are issued j 
upon a misrepresentation of the insured and unless the fraud is discov- ; 
ered within the two year period and the policies cancelled, the policies i 
become incontestable and the company’s liability is fixed. 








realize that they provide, simply and clearly, that if in¬ 
sured’s death is a result of military or naval service in 
time of war outside the geographical boundaries of the 
United States, then the insurer’s liability is limited to the 
amount of the paid-in premiums or reserve, whichever is 
larger. 

Admittedly, the insured’s manner of death fell within 
those terms. Consequently, appellant should not succeed 
in her attempt to erect a non-existent “ambiguity” nor 
prevail upon this Court to “interpret” and decree that the 
naval service clause, which had no time limitation, lias ex¬ 
pired, merely because the war travel clause has expired— 
and this despite the indisputable fact that the provisions 
of Limitation (a) remained in full force and effect through¬ 
out time of war and insured’s tenure in the naval service 
while abroad. 

Nor does the incontestable clause impose any bar upon 
the insurer’s right to defend on the ground that the in¬ 
sured’s death occurred in a manner specified to protect the 
insurer from liability for the face amounts of these policies. 

We agree there is no dispute of fact in this case. We 
respectfully contend that as a matter of law, the learned 
trial judge was correct in ruling that appellee is entitled 
to summary judgment. We respectfully urge that the 
judgment below be affirmed. 

Respectfully submitted, 

Edgar J. Goodrich 
Lipman Redman 
607 Ring Building 
Washington 6, D. C. 

Attorneys for Appellee 
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APPENDIX A 

I 

I 

CARUSO, Plaintiff v. JOHN HANCOCK MUTUAL LIFE \ 
INSURANCE COMPANY, Defendant. 

New Jersey Supreme Court, Passaic County. May 13,1947. 

DAVIDSON, C. C. J.: This case, of novel impression, i 
and involving no disputed questions of fact, was, by Stipu- ! 
lation, tried by the Court without a jury. 

Plaintiff seeks to recover the face amount of a policy of 
insurance issued to Frank Caruso, his son, on June 18,1942, 
in which policy he was named as beneficiary. Insured, | 
while serving as a soldier in the United States Army, was i 
killed by enemy action on March 26, 1945 in the Battle 
of the Bulge during an advance in Brey, Germany. 

[War Exclusion Clause ] 

The policy contained a War and Aviation Risk Exclusion 
Provision, the pertinent clauses of which read as follows: | 

“Anything in this Policy to the contrary notwith-j 
standing, it is hereby provided that death as here¬ 
inafter described is not a risk assumed under the | 
Policy and in the event of such death the liability of 
the Company shall be limited as hereinafter set forth, j 

“(a) Death while the Insured is serving outside the 
forty-eight states of the United States, the District of | 
Columbia and the Dominion of Canada in the military j 
or naval or air forces of any country at war, whether 
such war be declared or undeclared, or death within 
six months after the termination of such service from 
any injury or disease sustained or contracted while in 
such service. 

“(c) Death within two years from the date of issue! 
of the Policy, as a result of war or any cause incident' 
thereto, whether such war be declared or undeclared, 
while the Insured is outside the States of the United 
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States, the District of Columbia and the Dominion of 
Canada. 

“In the event of any such death, the liability of the 
Company shall be limited to the amount of the pre¬ 
miums paid on the policy less any dividends appor¬ 
tioned and credited, plus interest at the rate of 3% 
compounded annually, plus any dividends left to ac¬ 
cumulate, plus the reserve on any paid-up policy addi¬ 
tions, and less any indebtedness on the Policy existing 
at the date of death or when extended term or paid-up 
insurance may have become effective.’’ 

The sole question presented for determination is the 
interpretation of the foregoing clauses. If clause (a) is 
applicable to the admitted facts, plaintiff’s recovery is 
limited to the amount of premiums paid, plus dividends 
and interest, an aggregate of $91.97; whereas, if clause 
(c) is applicable, defendant is liable for the face amount 
of the policy. 


[Rides of Construction ] 

The authorities are in agreement as to the fundamental 
rules of construction, for a policy of insurance is simply 
a contract and its provisions should of course, be con¬ 
strued as in any other contract. The insurer having a 
larger part in the selection and terminology of clauses, 
policies of insurance will be liberally construed to uphold 
the contract, and conditions in them which create forfeit¬ 
ures will be construed most strongly against the insurer 
and will never be extended beyond the strict words of the 
policy. Snyder v. Dwelling-House Insurance Company, 
59 N". J. L. 544. This rule of construction, favorable to 
the insured, clearly can only have application where there 
is ambiguity, so that the intent is not clear and doubt 
arises upon perusal. Harris v. American Casualty Com¬ 
pany, 83 N. J. L. 641; Connell v. Commonwealth Casualty 
Company, 96 N. J. L. 510. 
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The elemental rale of construction is to arrive at and 
determine the intention of the parties as demonstrated by 
the language employed, when read and considered as a 
whole. Effect, if possible, will be given to all parts of 
the instrument, and the construction which gives a reason¬ 
able meaning to all its provisions will be preferred to one 
which leaves a portion of the writing useless or inexplic¬ 
able. Bullowa v. Thermoid Company, 114 N. J. L. 205. 

It is not a proper function of the Court to rewrite or 
distort a contract under the guise of judicial construction. 
Chief Justice Gummere aptly remarked in Kupfersmith 
v. The Delaware Insurance Company , 84 N. J. L. 271: 

“The law will not make a better contract for parties 
than they themselves have seen fit to enter into, or alter 
it for the benefit of one party and to the detriment of 
the other. The judicial function of a court of law T is 
to enforce the contract as it is written.” 

Application of the established rules to the construction 
of the clauses in question reveals no ambiguity unless one 
is to be arbitrarily disregarded and considered wholly 
meaningless. Interpreted without strain or distortion and 
assigning to the words their ordinarily and commonly 
accepted meaning, there seems to be no valid reason why 
both clauses cannot be effectually enforced without conflict, 
for the limitation in clause (a) clearly and specifically 
refers only to those serving in the military, naval or air 
forces, while clause (c) must of necessity apply to insureds 
not so serving in the armed forces. The obvious intent of 
clause (a) is to protect the company against abnormal 
losses necessarily arising in the military forces as a result 
of such action, regardless of the length of time the state 
of conflict might endure. 

The exclusion under clause (c) clearly applies, without 
limitation, to insureds other than those serving in the 
armed forces, i. e., civilians, and in modern warfare may 
be invoked in varied and numerous situations. A Y. M. 
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C. A., Salvation Army, or other fraternal or organization 
worker, Red Cross nurse, a civilian on either governmental 
or private mission, one stranded in the zone of hostilities— 
all are within its purview, and the illustrations might be 
further extended. 

[Military Exclusion Clause ] 

Clause (a) is a specific clause applying only to an 
insured serving in the armed forces outside of the United 
States, the District of Columbia and the Dominion of 
Canada, while clause (c) is general, and the United States 
Supreme Court in Mutual Life v. Hill, 193 U. S. 551 holds 
“that a clause which is substantially directed to a particu¬ 
lar matter controls in respect thereto over one which is 
general in its terms.” 

So, too, where there is a repugnancy between a general 
clause and specific ones, the latter will govern; and if 
there is no actual repugnancy, taking the words of the 
contract literally, and from the whole instrument it appears 
that the purpose of the parties was solely directed to the 
particular matter to which the special clause or words 
relate, the general words will be restrained. Williston on 
Contracts, Sec. 619; 13 C. J. 535. A construction that will 
void a clause of the contract for repugnancy is to be 
avoided, if possible, cf. Restatement on Contracts, Sec. 
236; Ehnes v. Hrones, 127 N. J. L. 551. 

Clause (a) is a “military status clause”, as distinguished 
from a “cause of death clause” and in such cases the 
status of the insured and not the cause of death is the 
ground upon which the exoneration of the insurer from 
liability stands. Life and Casualty Insurance Company 
v. McLeod , 27 S. E. (2d) 871. 

Stinson v. New York Life Insurance Company, 69 Fed. 
Supp. 860 holds to the same effect that 
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“Where the type of provision is such as to limit the j 

liability of the insurer with respect to the 1 status of the j 

insured at the time of his death, it seems clear that the j 

critical question is whether or not he was in such status j 
at that time, regardless of the cause of death.” 

The industry of counsel has developed but one case in- j 
volving construction of clauses comparable to those here 
in question, and Coit v. Jefferson Standard Life Insurance 
Company, [11 CCH Life Cases 664] 168 Pac. (2d) 163, j 
construing substantially similar clauses, holds that the 
“status” rather than the “results” clause should prevail, j 

For the reasons outlined, my conclusion is that the spe¬ 
cific clause (a) applies and that in accordance with the 
terms of the policy, plaintiff is entitled to judgment in the j 
sum of $91.97. 
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